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trustee Estill, is liable to the same objection that, with reference to 
that residuum of debt, Sheffey was a mere creditor at large. The 
bill is not filed for the purpose of removing obstructions to the title 
of any property conveyed by that deed, but to enable the plaintiffs 
to subject the equitable estate of John Allen in a different subject. 
This claim is deemed invalid for another reason. The deed of trust 
of August 30th, 1811, was executed, not by John Allen alone, but 
by John and William Allen jointly, conveying property held jointly 
by them, to secure the payment of debts due by them jointly. 
William Allen, or his representatives, are not made parties to this 
suit. This should have been done for non constat, but that the 
debts have been satisfied by him. Waiving, therefore, all objections 
to this claim arising from the staleness of the demand, I am of 
opinion that equity has no jurisdiction to grant the relief sought. 

Upon the whole case, I am of opinion that the plaintiffs in this 
cross-bill, the representatives of Sheffey, are not entitled to the relief 
which they seek, and that their bill be dismissed with costs. 

A decree was rendered in conformity with this opinion. 



In the Supreme Court of Texas. Appeal from Cass County. 

LANDER VS. THE STATE. 

1. Testimony must be pertinent to the issue, or it is inadmissible — hence, the 
accused cannot give in evidence, under an indictment for homicide, what he did 

not say, when no question has been asked as to what he did say. 

2. Previous threats, unconnected with any manifestation at the time of the killing, 
of an intention to carry them into immediate execution, will not extenuate the 
crime of a deliberate homicide committed in cold blood by one laying in wait 
purposely to take the life of his adversary, even if the motive which actuated the 
slayer was the preservation of his own life from apprehended violence from the 
deceased ; but such killing is murder in the first degree. 

3. The rule as to self-defence in 2 Stark. Ev. 721, 1 Euss. on Crimes, 661, Whart. 
Am. Crim. Law, 254, 1st ed., 385, 2d ed., stated and shown to be the true rule. 

The opinion of the Court was delivered by 

Wheeler, J. — To reverse the judgment of conviction, it is 
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urged that the Court erroneously excluded evidence proposed by 
the accused ; and also that there is error in the charge of the 
Court. 

The attorney for the State had asked a witness how the accused 
was "equipped" as he rode into Jefferson with the witness, on the 
morning of the day of the killing. To which the witness answered 
that "he had pistols tied to his saddle," and the defence thereupon 
proposed to prove by the witness that the accused " uttered no 
hostile expressions about the deceased, and spoke of no difficulty 
with anyone," which, upon objection, the Court excluded; and 
this is assigned as error. 

The attorney for the State had not questioned the witness as to 
any statements or conversations of the accused on that occasion. 
And yet it is insisted that the accused had the right to prove that 
he did not at that time use threatening language, or give expression 
to any hostile intentions toward the deceased. The proposition 
was to prove what the accused did not say, when there had been 
no question asked as to what he did say. It is scarcely necessary 
to say that a party could not thus make evidence for himself; that 
the testimony proposed was irrelevant ; did not conduce to prove 
any fact pertinent to the issue, was no part of the res gestae ; nor 
of a conversation drawn out by the examination on the part of the 
State ; and was clearly inadmissible. 

Other similar questions upon the admissibility of the evidence 
were reserved ; but they are not deemed of a character to require 
more particular notice. And, indeed, the only matter presented 
by the record which does require notice, is the part of the charge 
of the Court which is complained of, in which the Court treated of 
the effect of the previous threats of the deceased. On that subject, 
the Court charged that "if the defendant, not being moved by a 
wicked and malicious intent, but from a just and well grounded 
apprehension, for the preservation of his own life from a threatened 
attack from the deceased, inflicted the mortal wound by which death 
ensued, then he is guilty of murder in the second degree, and not 
murder in the first degree." 
By a "threatened attack," it is evident the Court meant the 
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previous threats of the deceased. The Judge could have meant, 
and the jury could have understood him to mean, nothing else ; for 
there was no pretence of an attack or threatened attack by the 
deceased at the time of the killing. Divested of the peculiar 
phraseology which obscures its meaning — that is, the expressions 
"not from wicked and malicious intent," "well grounded apprehen- 
sion," and "threatened attack," and viewed in reference to the fact 
of the case — the legal proposition which this charge announces is, 
that previous threats, of themselves, and unconnected with any 
manifestation at the time of the killing, of an intention to carry 
them into immediate execution, will extenuate the crime and penalty 
of a wilful, premeditated and deliberate homicide, committed in 
cold blood, by one laying in wait purposely to take the life of his 
adversary ; if the motive which actuated the slayer was the preser- 
vation of his own life from future, and of course, contingent danger, 
apprehended by violence from the deceased. Or, in other words, 
that bare, naked threats, unconnected with acts, may extenuate and 
reduce the crime of murder, committed by a " premeditated and 
deliberate killing," which the statute defines to be murder in the 
first degree, to murder in the second degree. 

The annunciation of such a proposition from the Bench is calcu- 
lated to arrest attention. And it is natural to inquire upon what 
principle it is that this effect is ascribed to previous threats. It can- 
not be on the ground that they constitute what the law deems a 
sufficient provocation to extenuate the guilt of homicide. For that 
can never be where the killing is deliberate, or of cool purpose. 
That is the indulgence which the law extends to the first transport 
of passion, in condescension to human infirmity, to the furor brevis, 
which, while the frenzy lasts, renders a man deaf to the voice of 
reason. And " it is the nature of the provocation, and not the 
mere effect of it on the mind of the prisoner, which the law regards." 
2 Stark. Ev. 722. Therefore, "no affront by bare words or gestures, 
however false or malicious, and exaggerated with the most provoking 
circumstances, will free the party killing from the guilt of murder," 
(1 Russell on Cr. 514) where such provocation does not immediately 
lead to blows, or a mutual combat in which the homicide ensues. 
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Id. 527. Whart. Am. Cr. L. 237, 238. And the plea of provoca- 
tion will in no case avail, where there is evidence of express malice, 
(1 Russell on Cr. 520) and it does not appear that the party killing 
acted upon such provocation. For in all cases of provocation, in 
order to extenuate the offence, it must appear that the party killing 
acted upon such provocation, and not upon an old grudge." Whart. 
Am. .Cr. L. 242. " The provocation which is allowed to extenuate 
in the case of homicide must be something which a man is conscious 
of, which he feels and resents at the instant the act which he would 
extenuate is committed." 1 Russell Cr. 513-14, Fost. 315. 

It could not have been intended to invoke any principle of the 
law upon the subject of provocation, as having any, the remotest 
application to the case before the Court ; or to rest the doctrine 
asserted as to the effect of previous threats upon this ground. For 
if there had been what the law regards as provocation sufficient to 
extenuate the crime, it could not have been murder of either degree ; 
but would be manslaughter only. 

There is, if it were possible, even less, certainly not more, reason 
in the law, for holding mere naked threats unconnected with acts 
to amount to the justification or excuse of homicide on the plea of 
self-defence. This defence proceeds on the ground of the justification 
or excuse, not the mere extenuation of homicide. It does not 
extenuate, or reduce from one degree of crime to another, but it 
wholly acquits of crime. Mere threats can never afford a justification 
or excuse for the commission of unlawful acts ; nor, of themselves, 
justify an attack, or even an assault ; much less a killing by laying 
in wait with a deadly weapon. The right of self-defence rests upon 
the law of necessity. It is the natural and inalienable right of 
every human being ; and it is to be held sacred and inviolable by 
any law of human or civil institution. It does not depend upon 
any law of society. It is derived from a higher source ; is coeval 
with man's natural being ; and hence it is with truth and reason 
said, that self-preservation is the first law of nature. " Self-defence, 
therefore, (says Blackstone) as it is justly called the primary law of 
nature, so it is not, neither can it be in fact, taken away by the law 
of society." 3 Bl. 4. It may be rightfully exercised by every 
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human being, whether beneath a despot's rule, or on freedom's soil ; 
whether he exists in a heathen land, or breathes beneath a Christian 
sun. But still, it is a law of necessity ; and while, in its just and 
proper exercise it places the subject of it above and beyond the 
influence of the civil or municipal law, renders him irresponsible for 
his acts done by its permission, and not amenable to the civil 
authority ; yet it has its limit, as well defined as is the limit of any 
right which a man may exercise in subordination to the laws of 
society ; and that limit is where the necessity which gave the right 
ceases. The necessity and the right are from their nature co- 
extensive and concurrent. Where the necessity arises, the right 
instantly accrues; and when the necessity ceases, the right no 
longer exists. There is no difficulty in comprehending what is to 
be understood by the right of self-defence; and if none were disposed 
to transgress its bounds, there would have been no necessity for the 
enacting of laws for the prevention of wicked, malevolent and 
vindictive violence ; or the wanton exercise of a cruel, revengeful 
and malignant spirit, the natural fruits of a heart regardless of 
social duty, and fatally bent upon mischief. But experience has 
shown that laws were necessary to ascertain and prescribe the true 
limit of the rightful exercise of this right of self-defence ; and to 
restrain and punish the transgressor. The rules and principles 
which the law has recognized, and which it enforces, do not under- 
take to restrain a man's natural right ; but they afford it their 
necessary shield and protection, by the restraints which they impose 
on those who would abuse its exercise, and under the cover and 
pretence of self-defence, seek occasion for the indulgence of a spirit 
of malevolence, cruelty and revenge. Those rules and principles 
have their foundation in the law of nature ; they are incorporated 
into and form a component part of the common law ; are sanctioned 
by the wisdom and approved by the experience of ages ; they form 
the best exponent of the nature of the right; and in an undeviating 
adherence to them, is to be found the best and only sure guaranty 
for the protection and preservation of the natural and inalienable 
right of self-defence, which human wisdom has conceived, or can 
devise. And whenever they shall be relaxed or departed from, it 
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will impair the estimate of the sanctity of human life, induce a 
loose estimate of its value, and tend to a state of society in which 
licentious, wanton violence may go unrestrained, brute force usurp 
the prerogative of the law, and every man become the avenger of 
his own wrongs ; when no right of person or property may be 
esteemed sacred and inviolable, or will be enjoyed in security. 

It is the necessary consequence of the right of self-defence, and 
therefore it is the universally received principle and maxim of the 
law, that " a man may repel force by force in the defence of his 
person, habitation, or property, against one or many who manifestly 
intend and endeavor, by violence or surprise, to commit a known 
felony on either. In such a case he is not obliged to retreat, but 
may pursue his adversary till he find himself out of danger ; and if, 
in a conflict between them, he happeneth to kill, such killing will 
be justifiable. Whart. Am. Cr. L. 254. But " to justify a homicide 
on the ground of self-defence, it must clearly appear that it was a 
necessary act, in order to avoid death or some severe calamity." 
2 Stark. Ev. 721 ; 1 Coxe, 424. Or, from the nature of the attack 
which he is forced to repel, the party killing must have had reason- 
able ground of belief that there was a design to destroy his life or 
do him some great bodily harm. Whart. Cr. L. 258, 259-60. And 
" in all cases of homicide excusable by self-defence, it must be taken 
that the attack was made upon a sudden occasion, and not premedi- 
tated or with malice." 1 Russ. 661. "A force which the defendant 
has the right to resist, must itself be within striking distance. It 
must be menacing, and apparently able to inflict physical injury, 
unless prevented by the resistance he opposes." People vs. McLeod, 
1 Hill, 420; Whart. 260. The belief that a person designs to kill 
me, it was said in a late case in North Carolina, will not prevent 
my killing him from being murder, unless he is making some attempt 
to execute his design, or, at least is in an apparent situation to do 
so, and thereby induces me reasonably to think that he intends to 
do it immediately." Id. 4 Iredell, 409. "The right of resorting 
to force upon the principle of self-defence, does not arise while the 
apprehended mischief exists in machination only." Whart. 260- 
"No contingent necessity will avail; and when the pretended 
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necessity consists of the as yet unexecuted machinations of another, 
the defendant is not allowed to justify himself by reason of their 
existence." Id. 255 ; 1 Hill, N. Y. R. 377 ; 3 Iredell, 186. 

There is and can be no pretence that the facts of the present 
case bring it within any of these rules, which ascertain and mark 
the limit of the lawful exercise of the right of self-defence. There 
is no dispute about the facts. The accused was not the party 
attacked. He was the assailant, not the deceased. There is no 
pretence of an attack or threatened attack from the latter, present 
and impending over the accused at the time of the commission of 
the homicide. The accused was the sole aggressor on that occasion. 
There was at the time no danger, and could have been no appre- 
hension of present danger from the deceased ; and of course there 
was and could be no present necessity, or well grounded belief of 
the existence of a present necessity of taking his life by the accused 
for the preservation of his own life. The accused did not act on 
the defensive. Instead of endeavoring to avoid the necessity, he 
sought the occasion. Being apprised of the threats of the deceased, 
he deliberately went about compassing his destruction. He pre- 
pared for the occasion ; unobserved watched, or was apprised of the 
movements of the deceased — was under no necessity of encounter- 
ing and did not encounter him in open combat, or on equal terms, 
if even that, where the occasion was sought by him, would have 
been a defence — but sought his opportunity, and when it was evident 
the deceased, if he had sought a renconter, had given it over, at 
least for the time, he pursued, and unobserved by the deceased, took 
his position by the way side, where, still unobserved, he waited his 
approach, and as the deceased was passing with no manifestation of 
hostile intentions, shot him from under cover and without giving 
him timely notice to stand in defence of his life or to make good his 
retreat, and only sufficient to embitter the last moment of his life 
by the consciousness that he died by the hand of his enemy. We 
abstain from comment. It is unnecessary. It is very evident that 
to denominate this a killing upon self-defence, would be an abuse of 
terms. There manifestly was no immediate danger or present 
necessity to bring it within the principle which excuses a homicide 
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committed for self-preservation — no provocation, which the law will 
recognize to extenuate or reduce the degree of the crime — there 
was indeed nothing attending, or giving character to the act which 
the law regards as matter in justification, excuse, or extenuation. 
There can be but one opinion as to the true character and degree 
of the crime. 

Nor could the Court have intended to rest the doctrine main- 
tained, as to the effect of the previous threats, on the ground that 
they supported this defence. For then they would have had the 
effect, not merely to extenuate from the first to the second degree 
of murder ; but they would have constituted a complete justifica- 
tion or excuse of the homicide ; and of course it could not have 
been murder of any degree, or manslaughter; but justifiable homi- 
cide. 

The error of the Court evidently arose from confounding pre- 
vious threats with a "threatened attack," or menacing present 
danger, or as the terms import, the manifestation by act of a present 
intention of immediate attack ; but particularly and most materially, 
from confounding malice in a legal sense, with malice in its popular 
signification ; in which it is used to denote an evil or malevolent 
motive and disposition of the mind ; and from not bearing in mind 
that every intentional killing of any reasonable being, by a volun- 
tary free agent of sound memory and discretion, unless justified 
by command of the law ; excused by its permission, as in the case 
of self-defence ; or extenuated by some sufficient legal provocation 
or by being the involuntary consequence of some act not strictly 
lawful is in a legal sense malicious ; and no inquiry can be insti- 
tuted into the actual motive and disposition of the mind which 
prompted the act, except by proof of the facts which make out the 
justification, legal excuse, or extenuation. For all homicide is pre- 
sumed to be malicious, and of course amounting to murder, until 
the contrary appears, from circumstances of alleviation, excuse or 
justification ; and those circumstances which go to alleviate, excuse 
or justify, it is incumbent on the accused to make out in evidence, 
unless they arise out of the evidence produced against him. When 
the law makes use of the term malice aforethought as descriptive of 
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the crime of murder, it is not to be understood merely in the sense 
of principle of malevolence to particulars, but as meaning that the 
fact has been attended with such circumstances as are the ordinary 
symptoms of a wicked and malignant spirit. (1 Russ. on Cr. 482) 
Malice " in its legal sense, denotes a wrongful act done intentionally 
without just cause or excuse." (1 Id. 483 n. i. 5th Am. from 3d 
London edit.) " The legal import of the term (it has been said) 
differs from its acceptation in common conversation. It is not, as 
in ordinary speech, only an expression of hatred and ill-will to an 
individual, but means any wicked or mischievous intention of the 
mind. Thus, in the crime of murder, which is always stated in the 
indictment to be committed with malice aforethought, it is neither 
necessary in support of such indictment to show that the prisoner 
had any enmity to the deceased, nor would proof of absence of ill- 
will furnish the accused with any defence when it is proved that the 
act of killing was intentional, and done without any justifiable 
cause." (Per Best, J, 2 B. and C. 268, 1 Russ. 483 n. i.) "Malice 
in law is a mere inference of law, which results simply from a 
wilful transgression of the law." (2 Stark. Ev. 674.) It imports 
simply the perverse disposition of one who does an act which is un- 
lawful, without a sufficient legal excuse therefor ; " and the precise 
and particular intention with which he did the act ; whether he was 
moved ' ira vel odio vel causa lucri,' is immaterial — he acts mali- 
ciously in wilfuly transgressing the law." (Id.) 

If the idea which the charge of the Court evidently conveys, 
that the real motive and disposition of mind which prompted the 
commission of the deed gives character to the crime and determines 
its degree, were the law, then there could be no homicide which 
might not be reduced to murder in the second degree, or even to 
excusable or justifiable homicide; no matter in what particular 
manner the homicide may have been committed. For if the motive 
is to govern in determining the degree of crime, then, of course, in 
that view, it can make no difference in what manner the killing was 
effected ; whether by laying in wait, " by poison, starving, or tor- 
ture," instances given in the statute of murder in the first degree, 
or by "other premeditated and deliberate killing," or whether 
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"committed in the perpetration or attempt" to perpetrate any of 
the crimes mentioned in the Statute (Dig. Art. 501), still the in- 
quiry might be by what real motive and disposition of mind the 
party killing was actuated, and if the jury should be of opinion 
that it really was not "from a wicked and malicious intent, but from 
a just and well grounded apprehension, for the preservation of his 
own life" from future danger, it would only be murder in the second 
degree ; and with equal reason it • might be held to be neither mur- 
der nor manslaughter, but justifiable homicide. For if the motive 
is to control, then, of course, it follows that we must search for and 
be governed by the true motive ; and if we are at liberty to suppose 
that a wilful, premeditated and deliberate killing may be from any 
motive which the law does not deem "wilful and malicious," as the 
charge supposes, then we may with equal reason be at liberty to sup- 
pose that the real motive which prompted the act was not in 'the 
least reprehensible; and hence conclude that the agent does not 
merit the punishment even of murder in the second degree, or in- 
deed any punishment whatever. It may be supposed that those 
native tribes who, we are told, put an end to the lives of their aged 
and infirm, in order to relieve them from their suffering, are not 
really prompted by a wicked and malicious intent, in the common 
acceptation of the terms. Yet no one will suppose that our law 
would tolerate such a plea. Of course it is not to be supposed that 
the Court ever thought of carrying the doctrine to any such extrav- 
agant length as this. The contrary is shown by the limiting of the 
extenuation, deduced from the real motive and disposition of mind 
of the accused, to murder in the second degree. But the illustra- 
tions are employed for the purpose of showing to what consequences 
it might lead if the inquiry were once admitted into the real motive 
which prompted the act as a ground of extenuation or excuse for 
the crime. It would confound all legal ideas and rules in relation 
to the degrees of homicide. As observed by Mr. Starkie, " When- 
ever the law defines a right, or prescribes the performance of a 
duty, or prohibits a particular act, the wilful violation of the right, 
omission of the duty, or transgression without legal excuse is neces- 
sarily illegal without regard to intention ; it would be manifestly 
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mischievous, and even inconsistent with the very notion of law as a 
general rule of conduct, to allow the crude opinions of individuals 
to supercede the force of law." (2 Stark. Ev. 673, tit. "Malice.") 
" All murder committed by poison, starving, torture, or other pre- 
meditated and deliberate killing," "is murder in the first degree." 
(Dig. art. 501.) Murder thus committed can be of no less degree. 
In such killing the law necessarily implies malice, from the fact of 
killing without lawful excuse, whatever may have been the real mo- 
tive prompting to the commission of the deed. 

Every intentional killing is not necessarily murder. For it may 
be from a principle of inevitable necessity ; and then it will be self- 
defence ; it may be done in the transport of passion and heat of 
blood upon a sudden and sufficient legal provocation ; and then it 
will be manslaughter only ; or it may be done by the command or 
permission of the law, and then it will be justifiable or excusable 
homicide. But if it be unattended by any of those circumstances 
of alleviation, excuse or justification which will relieve the party 
killing from the guilt of murder : if it be murder within the proper 
legal meaning of that term, and be a "premeditated and deliberate 
killing," within the meaning of those terms as employed in the 
Statute, it will necessarily be murder in the first degree. 

There can be no doubt, therefore, that the Court did err in the 
part of the charge we have considered. But there is as little doubt 
that it was an error in favor of the appellant ; one which operated 
in his favor, and which, under the evidence in the case, could not 
possibly have operated to his prejudice, and upon no principle can 
it be maintained that for such an error the Court would be war- 
ranted in reversing the judgment. 

The cases cited by counsel for the appellant (decided in Gra. and 
Tenn.,) have not been adverted to, for the reason that they were 
not deemed applicable to the questions arising in this case. In 
Howell vs. The State (5 Geo. R. 48) which was an indictment for 
an assault with intent to murder, the question was as to the admis- 
sibility in evidence of the threats of the party assaulted, and they 
were held admissible. In the present case they were admitted 
without objection ; and of course there was and could be no question 
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as to their admissibility, arising, to be determined upon this appeal. 
In Munroe vs. The State, (Id. 85,) which was an indictment for 
murder, the same point was decided ; and it was held that " threats 
accompanied with occasional acts of personal violence, are admissi- 
ble to justify the reasonableness of the defendant's fears, provided a 
knowledge of these threats is brought home to him." But there is no 
doctrine or opinion advanced in the case which ascribes to mere 
threats unaccompanied with acts any such effect as is claimed for 
them in the present case. The other is the case of Q-ranger vs. 
The State, 5 Yerger, 459, which has been the subject of much 
comment, and doubtless some misapprehension as to what it was 
intended to decide. Whart. Am. 0. L. 260. The language of the 
Court seems not to have been sufficiently guarded. But it does not 
treat of the question presented in the present case. And to do 
justice to the judgment of the Court in that case, it is necessary to 
look not alone to the language of the opinion, but to the facts of 
the case present to the mind of the Court : and to bear in mind 
that the question was not whether the accused was justifiable or 
excusable (for it is evident the Court did not intend to intimate that 
he was not guilty of manslaughter) but simply whether the homi- 
cide was, under the circumstances, " of malice prepense so as to 
exclude the benefit of clergy." There is no analogy or resemblance 
in the facts of either this or the other cases cited, to the present 
case. Their examination here, therefore, would be out of place. 

The present is deemed a fit occasion to remark that it is matter 
of surprise that the Legislature should have thought proper to limit 
the security which may be had in a recognizance to bind over to 
keep the peace before a justice, to the sum of two thousand dollars ; 
that it should have been thought necessary to fix such a limit to the 
security which a man may demand, (without resorting to a higher 
tribunal, often impracticably,) against a threatened injury to his 
person or property. Dig. Art. 1701. It could scarcely have been 
intended to deny a man whose personal safety is endangered by 
the wanton violence of another, the right to demand that the other 
should be restrained of his liberty and the ability to endanger his 
life and the peace of society, until he will give security in such a 
sum as will be amply sufficient to afford that protection which it is 
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the duty of government and the intention of the law to afford. 
The law should extend to every man's rights its ample shield and 
protection. No man, and especially no man who desires to respect 
the law and the rights of others, should be denied the utmost pro- 
tection which the law can afford against any threatened invasion of 
his own rights ; or should, by reason of the want of such protec- 
tion, be driven to the necessity " to do himself that immediate 
justice to which he is prompted by nature, and which no prudential 
motives are strong enough to restrain." When violence is threat- 
ened — and a man may be compelled to repel force by force, because 
"it is impossible to say to what wanton lengths of rapine and 
cruelty outrages of this sort might be carried unless it were per- 
mitted a man immediately to oppose one violence with another," 
and the future process of the law can for such injury afford no ade- 
quate redress — the strong arm of the law should be interposed for 
prevention ; and there should be no limit to the security which may 
be demanded short of that which will be amply and certainly suffi- 
cient to insure its object. And if such security were promptly 
afforded in every proper case, it might indeed be said that, " instead 
of attacking one another for injuries past or impending, men need 
only have recourse to the proper tribunals of justice." 4 Bl. 184. 
And the principal pretext which men now have for avenging their 
own or imaginary wrongs, would be taken away. 

It is supposed that the object of fixing a limit to the amount of 
security in recognizance, which a Justice of the Peace may require, 
was to guard against an arbitrary abuse of power in those inferior 
magistrates. But when it is considered how very little danger is 
really to be apprehended from that source, compared with the 
danger that they will not act sufficiently energetically, and that in 
case of abuse, the writ of habeas corpus will afford ready relief, it 
will be apparent that the danger of an excessive exercise of power 
is rather imaginary than real. And it is to be hoped that this 
feature, which now mars the code, will be effaced from its pages. 

There is in the record no erroneous ruling adversely to the 
appellant. The evidence warranted a conviction upon the charge 
preferred in the indictment ; and the judgment must therefore be 
affirmed. 



